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Mr. McCarran, Som the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany §. 2630] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2630) for the relief of Mary Fox, having considered the same, 
reports favorably thereon, without amendment, and recommends that 
the bill do pass. 


PURPOSE 


The purpose of this private bill is to pay the sum of $5,000 to 
Mary Fox, Hialeah, Fla., in full settlement of all claims of the said 
Mary Fox against the United States on account of personal injuries 
sustained by her on January 25, 1945, when a Miami Transit Co. 
bus in which she was riding as a passenger was struck by a United 
States Army truck at the intersection of Southwest Fifth Avenue and 
Southwest Sixth Street, Miami, Fla. 


STATEMENT 


On January 25, 1945, an enlisted man who was stationed at the 
Homestead Army Air Field, Homestead, Fla., was detailed to drive 
a 1%-ton Army truck from the field to Coral Gables, Fla., to furnish 
transportation for certain USO personnel who were to take part in 
a special services program at the field. This man was duly dispatched 
with the truck, and he drove to South Miami where he arrived about 
7 p.m. Instead of proceeding on a direct route to Coral Gables, he 
decided to drive up to Miami to the home of a girl friend. This young 
lady lived on Southwest Fourth Street, near Southwest Fifth Avenue; 
in Miami, and her house was about 12 miles off his authorized route: 
It is clear that the Army driver was on a frolic of his own. 
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As the Army truck approached the intersection of Southwest Fifth 
Avenue and Southwest Sixth Street, Miami, it was proceeding in a 
northerly direction on Southwest Fifth Avenue. The Army driver 
failed to heed the prominently displayed traffic signs which required 
him to stop before entering the intersection. Instead he merely 
slowed down, shifted gears, and proceeded into the intersection where 
the right front part of his truck collided with the left center portion of 
a bus, owned by the Miami Transit Co. The bus was being operated 
by one of the company’s employees, and it was lawfully proceeding 
through the intersection at a reasonable rate of speed in a westerly 
direction on Southwest Sixth Street. 

Mrs. Mary Fox, of 75 West Twenty-fourth Street, Hialeah, Fla., 
was one of the passengers on the bus, and she sustained personal in- 
juries plus damage to her personal effects. Mrs. Fox was removed 
from the scene of the accident to the Jackson Memorial Hospital, in 
Miami, Fla., where she remained until May 25, 1945. The claimant 
has alleged that she incurred medical and hospital expenses in the 
amount of $1,127.50 up to the time of her discharge from the hospital 
and since that date has had to see her physician a great number of 
times. 

On July 30, 1947, Mrs. Fox filed a suit against the United:-States in 
the United States District Court for the Southern District of Florida 
(civil action No. 2167—M) for damages on account of personal injuries 
and property damage under the provisions of the Federal Tort Claims 
Act (60 Stat. 843, 28 U. S. C. 931), as revised and codified by the act 
of June 25, 1948, (62 Stat. 933, 28 U. S. C. 1346 (b)), as amended by 
the act of April 25, 1949 (63 Stat. 62). 

After a trial on the merits, the court found that the Army driver 
was not acting within the scope of his office or employment or within 
the line of duty at the time of the accident as required by the Federal 
Tort Claims Act. Consequently the court found no liability on the 
part of the United States, and the suit was dismissed. No appeal 
was taken from this decision, and the time for taking such an appeal 
has expired. 

This claimant, according to the court’s ruling, was not entitled to 
maintain a suit under the Tort Claims Act. Section 1346 (b) of title 
28, United States Code,. provides in substance, that only those tort 
claims can be maintained against the United States wherein the em- 
ployee of the United States was acting within the scope of his employ- 
ment. Consequently for the purposes of considering this claim, it 
can be readily admitted that Mrs. Fox has, in fact, no remedy under 
the Tort Claims Act, and there is no other available remedy against 
the United States. 

The report of the Department of the Army concedes that the 
accident occurred solely by the negligence of the driver of the Army 
vehicle in failing to obey the stop signs and in failing to maintain 
proper control of his vehicle. The report further states that the 
proposed award of $5,000 is fair and reasonable under the circum- 
stances, 

The report of the Department of,Justice opposes the enactment of 
this private bill, because in enacting the Federal Tort Claims Act, 
Congress did not intend to provide a remedy for those acts done by 
the employees of the United States which were outside the scope of 
their employment. In essence then, this report takes the position 
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that if a matter has been excluded from consideration under general 
legislation that private legislation should not be enacted to supple- 
ment the general legislation. Such a theory discounts those excep- 
tional hardship cases where, under the general provisions of the law, 
no consideration can be given to the individual. In short, such an 
argument denies the very basis of private legislation. 

The opposition of the Department of Justice is, in the opinion of 
the committee, not well founded. The committee recognizes that a 
few hardship cases will arise under the most liberally construed gen- 
eral legislation, and the doors of Congress remain open as the last 
avenue of redress. There is no question of the negligence of this 
Army driver nor is there any question that the claimant was not 
negligent. These facts are admitted by the Department of the Army 
as well as the reasonableness of the amount of this claim. Althoug 
the claimant has no legal remedy, an employee of the United States 
has inflicted grievous injuries on this claimant, and the nature of the 
employee’s acts are such that, in the opinion of this committee, the 
United States should compensate this claimant. 

The reports of the Department of the Army, dated March 27, 1952, 
and the Department of Justice, dated April 21, 1952, are set forth in 
full below. 


DEPARTMENT OF JUSTICE, 
April 21, 1982. 
Hon., Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Senator: This is in response to your request for the views of the 

Department of Justice concerning the bill (S. 2630) for the relief of Mary Fox. 

he bill would provide for payment of the sum of $5,000 to Mary Fox, Hialeah, 
Fla., in full settlement of all claims against the United States on account of 
personal injuries sustained in an accident involving a United States Army truck on 
January 25, 1945. 

In compliance with your request, a report was obtained from the Department of 
the Army concerning this legislation. hat report, which is enclosed, sets out in 
detail the facts relating to this claim. Briefly stated, it appears that on January 
25, 1945, an enlisted man was authorized to drive an Army truck from Homestead 
Army Air Field, Homestead, Fla. to Coral Gables, Fla. on official business. He 
deviated from this route, however, to visit a girl friend who lived in Miami. As 
he approached an intersection in Miami, he failed to heed a traffie sign directing 
that a stop be made before entering the intersection. He slowed down, however, 
and proceeded into the intersection where his truck collided with a bus in which 
claimant was riding as a passenger. 

In addition to sustaining personal injuries, Mrs. Fox suffered damage to her 
clothing, eyeglasses, and dentures. She was hospitalized for 5 months following 
the accident and, up to May 28, 1945, had incurred medical and hospital expenses 
in the aggregate amount of $1,127.50. Claimant was 70 years of age at the time 
of the accident and was dependent upon relatives for her support. 

Suit under the Federal Tort Claims Act was filed by Mrs. Fox against the 
United States on July 30, 1947, in the United States District Court for the Southern 
Distriet of Florida. The original complaint prayed for damages in the amount 
of $10,000, but the complaint was amended, subsequently, so as to increase the 
amount claimed to $25,000. After trial on the merits, the court found that the 
Army driver at the time of the accident was not acting within the scope of his 
office or employment, or within the line of duty as required by the Federal Tort 
Claims Act in order to visit liability upon defendant, and the suit was dismissed. 
No appeal from this judgment was taken by the plaintiff. 

The Department of the Army states that under the circumstances of this case, 
it would have no objection to the granting of an award in a reasonable amount 
to Mrs. Fox, and that the award of $5,000 proposed by the bill is fair and reason- 
able. That Department states, therefore, that it has no objection to the enact- 
ment of the bill. 
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In enacting the Federal Tort Claims Act, the Congress provided that before 
the United States could be rendered liable in a suit under that act it must be 
established that the tortious act of its officer or employee must have been com- 
mitted within the scope of his employment. This obligation is no more onerous 
than that required of any litigant seeking to establish the responsibility of a non- 
Government defendant in a private suit. Moreover, it is a requirement to which 
thousands of individuals have subjected themselves in filing suits against the 
Government, since the inception of the act. To waive the requirement in this 
instance, by means of special private legislation, would not only establish a most 
undesirable precedent, but would be highly discriminatory against those other 
claimants against the Government who have not been accorded such preferential 
teeatment. 

Accordingly, the Department of Justice recommends against the enactment 
of the bill. 

The Bureau of the Budget has advised this office that there would be no objec- 
tion to the submission of this report. 

Sincerely, 
A. Devitt VANECH, 
Deputy Attorney General. 


DEPARTMENT OF THE ARMY, 
March 27, 1952. 
The honorable the ArroRNEY GENERAL, 
Washington, D. C. 


Dear Mr. ArroRNEY GENERAL: Reference is made to your letter with which 
you enclosed a copy of 8S. 2630, Eighty-second Congress, a bill for the relief of 
Mary Fox. You state that the Senate Committee on the Judiciary has requested 
the Department of Justice to submit a report on this bill and has advised that if 
reports are necessary from other sources they will be secured by your Department 
and submitted along with your report to the committee. You, therefore, request 
the comments of the Department of the Army on 8. 2630. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to pay, out 
of any money in the Treasury not otherwise appropriated, to Mary Fox, Hialeah, 
Florida, the sum of $5,000. The payment of such sum shall be in full settlement 
of all claims of the said Mary Fox against the United States on account of personal 
injuries sustained by her on January 25, 1945, when a Miami Transit Company 
bus in which she was a passenger was struck by a United States Army truck at 
the intersection of Southwest Fifth Avenue and Southwest Sixth Street, Miami, 
Florida, the operator of which Army vehicle was not acting within the scope 
of his employment.” 

On January 25, 1945, an enlisted man stationed at the Homestead Army Air 
Field, Homestead, Fla., was detailed to drive a 144-ton Army truck from the field 
to Coral Gables, Fla., to furnish transportation for certain USO personnel who 
were to take part in a special services program at the field. He was duly dis- 
patched from the field with the truck and drove to South Miami where he 
arrived about 7 p.m. At that point, instead of proceeding on a direct route to 
Coral Gables, he decided to drive on up to Miami to the home of a girl friend on 
personal business of his own. The girl friend lived on Southwest Fourth Street, 
near Southwest Fifth Avenue in Miami. The Army driver drove into Miami 
and was about 12 miles off his authorized route as he approached the intersection 
of Southwest Fifth Avenue and Soutwest Sixth Street, Miami. The Army 
truck was proceeding in a northerly direction on Southwest Fifth Avenue. At the 
intersection the Army driver failed to heed prominently displayed traffic signs 
which required him to stop before entering the intersection. He slowed down, 
shifted into low gear and proceeded into the intersection where the right front 

rtion of his truck collided with the left center portion of a bus, owned by the 
Miami Transit Co. and operated by one of its employees, which was lawfully 
proceeding through the intersection at a reasonable rate of speed in a westerly 
direction on Southwest Sixth Street. As a result of the collision, Mrs. Mary 
Fox, 75 West Twenty-fourth Street, Hialeah, Fla., one of the passengers on the 
bus, received personal injuries and her eyeglasses, dentures, and some of her 
clothing were damaged. 

Mrs. Fox was removed from the scene of the accident to the Jackson Memorial 
Hospital in Miami where she remained until May 25, 1945. 
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The following statement was made on June 13, 1945, by Dr. Hart E. Van 
Riper, medical director of the Jackson Memorial Hospital: 

“The records of this hospital indicate that she (Mrs. Mary Fox) was admitted 
to the emergency ward at 8 p. m., January 25, 1945. The record indicates that 
she was involved in an accident at Southwest Fifth Avenue and Sixth Street at 
approximately 7:35 p. m., on the night of admission. This accident involved a 
Miami Transit Co. bus and Mrs. Fox sustained injury to the left leg. The X-ray 
diagnosis was ‘comminuted subtrochanteric fracture of the left femur. The 
fragments are displaced upwards’. Mrs. Fox remained in the hospital until May 
25 and the last X-ray examination reported April 2, 1945, is as follows: ‘Reexam- 
ination of the left hip shows the previously mentioned fractures. The position 
and alinement are satisfactory. There is evidence of callus formation. The 
fracture lines are still visualized.’ ”’ 

The following is a report of a physical examination of Mrs. Fox made by Capt. 
W. J. Newcomb, Medical Corps, United States Army, on May 9, 1946: 

“Examination was made of the left shoulder which showed complete abduction 
and rotation. There was a minimal amount of crepitation as the shoulder was 
manipulated but this was found to also be present in the right shoulder. The 
muscles compared with those on the right side. It was difficult to obtain the 
patient’s entire cooperation due to her nervousness but the power of this shoulder 
was judged as normal compared with the right shoulder. Examination of the 
left hip: abduction 35°. Internal and external rotation normal as compared 
with the right. Flexion of the left thigh 90°. Measurement of the left limb 
showed that it was one-fourth of an inch shorter than the right. Examination 
of the left knee: Observation shows a 5° valgus of the right knee. There is no 
lateral, anterior, or anteroposterior instability of either knee. Flexion of the left 
knee was complete but the patient complained of pain in the area of the patellar 
tendon on complete flexion. There were several small areas of abrasion on the 
right knee which the patient stated were the result of her falling down. She 
states the falling was precipitated by inability to use the left limb normally and 
caused her to fall. Examination of the left ankle: There is no abnormality noted. 
X-rays show: Examination of the pelvis shows considerable sclerosis in the region 
of the right: sacroiliac joint and some irregularity of the right upper third of the 
sacrum which is believed to represent an old well-healed fracture in this area. In 
addition there is seen a solidly united intertrochanteric type of fracture of the 
left femur. The position and alinement of the parts is excellent. Study of the 
left clavicie, left shoulder and left knee joint is negative. There is seen no gross 
bony deformity in the left ankle joint although the AP view is not in anatomical 
alinement. There is believed to be no definite pathology in this area. If any 
question exists please return this patient to the department for reexamination 
of the left ankle. The patient was observed as she walked down the hall and she 
demonstrates very little evidence of limp or functional disability. Impression: 
The patient has very good result of the previous trauma and very little disability 
noted at the present time.” 

On May 6, 1946, the following statement was made by Mrs. Fox: 

“I was born on August 7, 1875, and am a widow. I am not employed and was 
not employed on January 25, 1945. Some of my relatives contribute for my sup- 
port. 
“On January 25, 1945, I was riding as a passenger in a Miami Transit Co. bus 
and was severely injured when the bus collided with an Army truck at the inter- 
section of Southwest Fifth Avenue and Southwest Sixth Street, Miami, Fla. 

“I lost no earnings as a result of being laid up because of the personal injuries 
I sustained in the said accident. No one is dependent upon me. 

“T haven’t paid any medical bills to date and I still owe for all medical bills I’ve 
incurred because of my injuries. I was treated by Dr. Vogt and up to May 28, 
1945, his bill was $350 which I haven’t paid to date. I’ve seen Dr. Vogt a great 
number of times since May 28, 1945, but he has not sent me any more bills to date. 
I am still supposed to be under treatment by Dr. Vogt, but I hesitate going to 
him because of the unpaid bills. The Jackson Memorial Hospital has also pre- 
sented me with a bill totaling $777.50 which I still haven’t paid. 

“T lost a pair of glasses which cost me $20. I bought the glasses in Cincinnati, 
Ohio, some time in 1943. I lost a shoe in the accident. They cost me $8 a pair 
and they were in good condition. I lost a cloth topcoat and a sweater in this 
accident. The sweater was almost new and cost me about $10. My coat cost 
me about $30 and was about 3 years old but it was in good condition. My false 
teeth, uppers and lowers, were lost in this accident. My teeth cost me $75 and 
4 had them made in Cincinnati. Orttside of that I sustained no other property 

amage. 
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“T sustained a broken left ankle, broken left hip, a broken left collarbone and 
severe bruises all over my body. I was hospitalized and discharged from the 
Jackson Memorial Hospital on May 25, 1945. All that time I was under treat- 
ment by Dr. Vogt and I still am. At present I still have trouble with my left 
priser“ and my left ankle and leg bothers me and it is difficult for me to get 
around. 

“T earry no insurance of any kind for hospitalization or otherwise. I’ve received 
no money from anyone on account of this accident. I haven’t made any claims 
against anybody except the United States Government- because of this accident.” 

It appears that Mrs. Fox incurred medical and hospital expenses up to May 28, 
1945, in the aggregate amount of $1,127.50 and that since that date she has seen 
her physician a great number of times but he has not sent her any more bills. 

On July 30, 1947, Mrs. Fox filed a suit against the United States in the United 
States District Court for the Southern District of Florida (civil action No.2167- 
M) for damages on aceount of the personal injuries and property damage sustained 
by her in the accident of January 25, 1945, in which she prayed for a judgment 
in the amount of $10,000, with costs...Thereafter she amended her complaint 
so as to increase the amount of the damages claimed to $25,000. The suit came 
on for trial in June 1949. The plaintiff contended at the trial that she was entitled 
to maintain the suit under the Federal Tort Claims Act (60 Stat. 843; 28 U. 8. C. 
931), as revised and codified by the act of June 25, 1948 (62 Stat. 933; 28 U.S. C. 
1346 (b)), and as amended by the act of April 25, 1949 (63 Stat. 62), which pro- 
vides that the United States District Courts— 

“* * * shall have exclusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on and after January 1, 1945, 
for injury or loss of property, or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government while acting 
within the seope of his office or employment, under circumstances where the 
United States, if a private person, would be liable.to the claimant in accordance 
with the law of the place where the act or omission occurred.” 

On June 9, 1949, after a trial on the merits, the court rendered an opinion in this 
ease in which it found that— 

“* * * at the time of the accident the driver of the said Army truck was 
a member of the Armed Forces of the United States and on active duty, but that 
at the time of the collision complained of, the driver of the defendant’s vehicle 
had deviated from his course of travel as ordered by his superior officer and 
as contained in the trip ticket, and was on a private mission of his own so that 
at said time he was not acting within the scope of his office or employment or 
within his line of duty as required by the United States Tort Act in order to visit 
liability upon the defendant.” 

The court further found as a matter of law that ‘“* * * the plaintiff has 
not shown herself entitled to recover damages of the defendant under the Federal 
Tort Claims Act * * *”’, and that the United States, was, therefore, not 
legally liable for the damages arising out of the accident. The court thereupon 
entered a final judgment in the case in which it was ordered and adjudged that the 
plaintiff’s suit be dismissed with costs. From that judgment no appeal was 
taken by the plaintiff to the United States Court of Appeals for the Fifth Circuit, 
and the time for the filing of an appeal has long since expired. 

The evidence in this case fairly establishes that the accident of January 25, 
1945, and the resulting personal injuries and property damage sustained by Mrs. 
Mary Fox were caused solely by the negligence of the driver of the Army vehicle 
involved in said accident in entering an intersection without stopping in obedience 
to stop signs prominently displayed and in failing to maintain proper control of 
his vehicle so as to avoid striking the bus in which Mrs. Fox was riding as a pas- 
senger. 

Under the circumstances of this case the Department of the Army would have no 
objection to the granting of an award in a reasonable amount to Mrs. Fox to 
compensate her for her personal injuries and popeey damage. The award of 
$5,000 proposed by S. 2630 is fair and reasonable, and the Department, accord- 
ingly, has no objection to the enactment of the bill. 

Sincerely yours, 
ARCHIBALD S. ALEXANDER, 
Acting Secretary of the Army. 
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